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FI NAL DECI SION AND ORDER

This case arises under the Conprehensive Enployment and
Training Act (CETA or the Act), 29 U S.C §§ 801-999 (Supp. V
1981),Y and regul ations pronul gated thereunder at20 C.F.R
Parts 675-690 (1990). The grantee, Gty of Dayton, filed
exceptions to that part of the Decision and Order (D. and 0.) of
Adm ni strative Law Judge (ALJ) Daniel Lee Stewart, upholding the
Gant Oficer's disallowance of CETA funds used to satisfy a back
pay judgment in favor of a subgrantee's former enployee. The

case was accepted for review in accordance with the provisions of
20 CF.R § 676.91(f).

Y CETA was repeal ed effective Cctober 12, 1982. The repl acenent
statute, the Job Training Partnership Act, 29 U S. C §§ 1501-

1791 (1988), provi des that fendi ng proceedi ngs under CETA are not
affected. 9 US C § 1591(e).
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BACKGROUND

The questioned expenditures in this case, in addition to the
funds used to pay the back pay judgment, included funds paid to
several other CETA program participants who were found to be
ineligible. The back pay judgment arose out of a |awsuit based
on unlawful termnation filed in 1977 by Lillian Harris, a forner
empl oyee of Conprehensive Manpower Center (CMC), a subgrantee of
the City of Dayton. Joint Exhibit (JX) 1, tab B. CMC wanted to
appeal the back pay judgnent and order of reinstatenent, but
allegesit was unable to obtain an appeal bond necessary under
Chio law to stay execution because of l|ack of assets. Exceptions
by Gty of Dayton at 2-3. The Cty of Dayton declined to
represent CMC at any stage of the proceedings because the Gty
Charter did not authorize representation. Exceptions by Gty of
Dayton at 2. To overcone this problem the parties stipulated
that ms.Harris agreed to a stay of execution if CMC woul d
establish an escrow account with sufficient funds to cover all
back pay due if it lost on appeal. The stipulation was approved
by the common Pleas Court of Mntgonery County, Chio, and the
escrow account was established and funded with CETA funds. Jx-
1, tab F. CMC lost its appeal and the parties entered into a
settlement whereby CMC agreed to forego any further appeals in
exchange for Ms. Harris relinquishing her right to reinstatenent
and accepting the balance in the escrow account as paynent in

full for back pay due. Exceptions by Gty of Dayton at 3;
Transcript (T.) at 123.
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In his final determnation, the Gant Oficer disallowed
$59,581.00, the amount placed in escrow and used to satisfy the
back pay judgnent, because the costs did not benefit the grant
and were not necessary and reasonable for proper and efficient
admnistration of the grant prograns. The Gant Oficer also
di sal l oned an additional $30,068.00, representing funds paid to
several ineligible CETA program participants, for a total of
$89,649.00 i n disallowed expenses. JX-1, tab B.

At the hearing, the parties stipulated that the total anount
in controversy was $88,514.00. T. at 10. O this figure, the
parties further agreed that the allowability of a $98.00
expenditure woul d be governed by another case. T. at 10-11.

The awy upheld the Gant Oficer's disallowance of the
escrowed anount based on the reasons articulated in the Gant
Oficer's Post-Trial Brief at 17-21. The reasons specified were
that (1) the escrow was not a necessary and reasonable cost or
al l ocabl e since no benefit was received by the grants, 41 CF.R
§ 1-15.703-1; (2) the escrow was an unal | owabl e contingency
reserve, 41 CF.R § 1-15.713-2; (3) the escrow was not an
appropriate accrued expenditure since the nmoney was not provided
I n exchange for work performed, services rendered or any other
type of exchange: 41 C F.R § 29-70.207-2(a); (4) placing CETA
money in escrow violated the requirement that the time between
the transfer of funds fromthe treasury and the disbursenent of
funds by the recipient be mnimzed, 41 C.F. R § 29-70.207-2(e);

and (5) the back pay award was an unal | owabl e cost incurred
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as a result of violations of applicable law, 41 CF. R § 1~
15.713-5.% D. and 0. at 4. The ALY reversed the Gant
Oficer's disallowance of $10,081.00 in costs attributable to two
participants, D. and 0. at 3, but affirmed the renaining
di sal | owances.  The total anount of costs disallowed was

$78,335.00. D and 0. at 5.

DI SCUSSI ON
On appeal, the Gant Officer, citing United States v,
Oleans, 425 U. S. 807, 817 (1976), Rizzo V. (Goode, 423 U.S. 362,

373-77 (1976) and De_Tore v, local 8245 of the Jersey City Public
Enpl oyees Union, 615 F.2d4 980, 983-84 (3d G r. 1980), argues that

cerA funds cannot be used to satisfy a judgment because the
Departnent of Labor cannot be liable for unlawful acts or
vrongful conduct of a subgrantee. Brief of the Gant Oficer at
5-8. The Grant Oficer also contends that the funds used to
satisfy the back pay award are not allowabl e cETA costs because,
under 41 C.F.R §§ |-15.603-2(6), 1-15.701-1,¥ the funds were
neither paid for services rendered nor necessary and reasonable
for the efficient administration of the grant program ¥ Brief
of the Gant Oficer at 9.

Y Al references to 41 CF.R are to the 1984 edition.

EIST;‘gs?a”t O ficer apparently intended to cite 41 C.F.R § 1-

Y At this stage of the case, the Gant Oficer is not relying on
anyof the other regulations cited in his Post-Trial Brief.
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In response, the City of Dayton contends that the escrowed
money should be an allowable cost because 20 C.P.R § 676, 91(c)
specifically states that back pay may be appropriate under Ccera.
Brief of City of Dayton at 8. The City also argues that the
Gant Oficer's determnation, if upheld, would have the effect
of inhibiting the exercise of good-faith nanagenent decisions by
encouraging grantees and subgrantees to retain unacceptable or

unproductive enpl oyees whose enployment otherwi se mght be
termnated. Reply Brief of City of Dayton at 2-3.

As previously noted, the back pay recipient in this case was
dism ssed from her enploynent and filed suit contesting the
dismissal in 1977. Although the Act and regulations in effect at
the time did not specifically authorize back pay awards, the
United States Court of Appeals for the Sixth Grcuit, the circuit
within which this case arises, has held, in partial reliance on
existing adnministrative policy, that even prior to the amendnent
of the Act in 1978, back pay awards were a proper remedy when the
circunstances required. ¥ Commpnwealth of Kentucky, Departnent
of Human Resources v. Donovan, 704 F.2d 288, 296 (6th Cr. 1983).
see |n the Matter of Allen Goielli, Case No. 79-CETA-148, slip
op. at 9-10, Sec. Decision, January 18, 1982;_1n the Matter of
James Preti v. Town of M ddleboroush, Case No. 79-CETA-174, slip

op. at 4, ALy Decision, January 28, 1980: Ln the Matter of San

¥ Wthout question, the Gant Oficer, acting under the
authority of 29 U S.C. § 816(f) _&Supp. V 1981) and 20 C F. R
§ 676.91(c), now has the authority to award back pay in
appropriate circumstances. city Of philadelphia v, U S.
Department Of Labor, 723 F.2d4 330, 332 (3d Gr. 1983).
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Diego_and Regional Employment and Training Consortium

Term nation of Randall MFadden and H J. Parker, Case No. 78-
CETA-107, slip Op. at 5-6, ALy Decision, June 29, 1978. Contra

city of Great Falls v. U S Departnent of Labor, 673 r.2d 1065
(9th Gr. 1982).

In Commonweal th of Kentucky, the court rejected the argunent

that the back pay award could not be ordered against a state out
of non-CETA funds. It noted that the 1978 regul ations made clear
that the states receive CETA grants laden with conditions and
liability. The states are free to accept the CETA grants and the
concomtant regulations, or forego the federal funding and remain
free of regulation. Inasnuch as Kentucky chose to accept the
ceTa funds, the court ruled that the Departnent of Labor was
within its authority in awarding back pay against Kentucky. 704
F.2d at 298-300. See also MI|waukee Countv. Wsconsin v.

Donovan, 771 F.2d@ 983, 997 (7th Cir. 1985), cert. denied, 476

U S 1140 (1986) (County ordered by Departnent of Labor to award
back pay plus interest from non-CETA funds).

The instant case differs from Commonweal th of Kentucky in
that a state court, rather than the Departnent of Labor, issued
the back pay order. ¥ In either case, however, the Departnent
of Labor has the same legal interest, assuring that CETA funds

are spent for appropriate purposes. I therefore concl ude that

¢ In cases of unlawful discharge, the Departnent of Labor may
order such corrective nmeasures as are necessary. US C
§ 816(f) (Supp. V 1981). Individuals, however, are not precluded

gggg;pursuing private civil actions. 29 U.S.C s 816 (1) (Supp. V



:
the rationale in Commonwealth of Kentucky supports the G ant
Oficer's determnation in this case to disallow the use of CETA
funds to satisfy a court ordered back pay award.” Accordingly,
I affirmthe ALI's decision upholding the Gant Oficer's
di sal l owance of $59,581.00 in CETA funds spent to satisfy the
back pay award. ¥

Finally, although as the Cty of Dayton contends, managenent
deci sions concerning the possible dismssal of enployees may be
more difficult if the grantee nmust pay back pay awards out of its
own funds in cases of unlawful termnation, | disagree that this

necessarily inhibits the exercise of good faith nanagenent

U The City of Dayton argues that the ALI's decision in this case
I's inconsistent with the decision in_Department of lLabor v. Gty
of Da%ton, Case No. 82-CPA-23, June 25, 1984, in which another
arJ allowed CETA funds to be used to pay the attorney fees
incurred in defending the legal action which resulted in the
escrow. If the attorney fees are allowable, reasons the Cty,
the judgnent itself should beal |l owable. Exceptions by Gty of
Dayton at 6. | reject this argument. Unlike the back pay
situation, attorney fees are made allowable by the Act and

requlations. 29 U S.C. § 825 (f Supp. V 1981): 41 CF.R § 1-
159711-16. () (Supp )

¥ 1n view of ny decision to affirmthe AL7 based on Commpnwealth
of Kentucky, |" need not address the Grant Oficer's contention
that the expenditure of the escrowed CETA funds shoul d be

di sal  oned under the reasoning of IRizzo, DeTore and q eans,
woul d, nevertheless, find these cases Inapposite as the Gty of
Dayt on ar?ues. Reply Brief of City of Dayton at 3-4. Each case
essential 'y stands for the proposition that, under agency
rinciples, a higher level entity is not legally responsible for
(he unlawful acts of another organization unless there is_direct
I nvol venent or an established a%ency rel ationship. See 423 U S
at 377; 615 F.2d at 983; 425 U S at 818-19. The cases all
address the issue of a higher level entity's liability for
damages. They make no nention of the issue in this case, whether
a grant froma higher level entity can be used to satisfy a
judgment inposing liability on another organization.
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decisions. ¥YWwherea grantee identifies an enpl oyee whose
performance i s unacceptable or unproductive, see Reply Brief of
Gty of Dayton at 3, a dismssal action could be the best option
even if the grantee nust pay for a dismssal eventually found to
be wongful, particularly in cases where retention ¥ could be
consi dered disruptive of the entire CETA program Gven the
alternatives, | believe that grantees will continue to manage
their programs in a manner to enhance overall effectiveness,
notwi thstanding that in sone instances there mght be sone
financial consequences to their actions.
CONCLUSI ON AND ORDER

The Grant Oficer's determnation disallowng the $59,581.00

in funds paid to satisfy the back pay judgnent is affirnmed. The

grantee, City of Dayton, is ordered to pay that anount and the

¥ The City of Dayton has represented that cMc had no alternative
other than to place CETA funds in an escrow account and use them
to satisfy the judgment because CMC had no funds other than CETA
funds. IC was unable to obtain an appeal bond and the Gty was
not authorized to represent CMC.  Exceptions b¥ Cty of Dayton at
2; Brief of Gty of Dayton at 6. \Wile these factors may
influence the inplementation of management decisions, they are by
no neans insurnountabl e obstacl es. he City of Dayton obviously
has an interest in its subgrantee's prograns being managed
roperly. To further its Interest, the Cty could, anmong other
hings, amend its Charter to allow legal representation of
subgrantees or appropriate funds necessary for subgrantees to
pursue |legal actions on their own.

% Although in some cases reinstatenent of the disnissed enployee
could be ordered, the parties are free, as in this case, to
override the reinstatement order by a nonetary settlement.
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$18,484.00 in disallowed costs found due by the ALy, a total of
$78,335.00, to the Departnent of Labor. This payment shall be
from non- Federal funds.

SO ORDERED.

Secretary of Labor
Washi ngton, D.C.
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